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The Honorable Carlton Wing 
State Representative 
2513 McCain Boulevard 
Suite 208 

STAT E OF ARKAN SAS 
ATTO RN EY G EN ERAL 

LES LI E FtU TLE DGE 

North Little Rock, AR 72116-7 606 

Dear Representative Wing: 

This is in response to your request for an opinion concerning Amendment 98 to the 
Arkansas Constitution, the Arkansas Medical Marijuana Amendment of 2016 
("Amendment 98" or "Amendment"), which legalized the possession and use of 
medical marijuana under state law for certain qualifying individuals. Amendment 
98 generally protects job applicants and employees from discrimination based on 
their status as qualified patients or caregivers. 1 But the Amendment also includes 
the following safe harbor for employers in connection with "safety sensitive" 
positions: 

A cause of action shall not be established against an employer based 
upon, and an employer is not prohibited from, any of the following 
actions: 

* * * 

Acting to exclude a qualifying patient from being employed in or 
performing a safety sensitive position based on the employer's good 

1 Ark. Const. amend . 98, § 3(f)(3)(A) (Rep I. 2019) ("An employer shall not discriminate against an 
applicant or employee in hiring, termination, or any term or condition of employment, or otherwise 
penalize an applicant or employee, based upon the applicant or employee's past or present status 
as a qualifying patient or designated caregiver. "). 
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faith belief that the qualifying patient was engaged in the current use 
of marijuana. 2 

Your question relates to this safe harbor, and more specifically Amendment 98's 
definition of"safety sensitive position." As you note in your request for my opinion, 
the definition includes "a position ... working with confidential information or 
documents pertaining to criminal investigations[.]"3 In this regard, you ask: 

whether this definition of a position that may be designated as safety 
sensitive under [Amendment 98] is limited to only those positions 
working with confidential information pertaining to a criminal 
investigation, or if positions working with confidential information 
unrelated to criminal investigations would also fall under this 
definition for designation as safety sensitive. 

RESPONSE 

In my opinion, the definition identifies two distinct positions - one that involves 
working with confidential information and one that involves working with criminal 
investigation documents. This follows from the disjunctive "or" in the definition, 
which introduces an alternative. As observed by the Arkansas Supreme Court: "In 
its ordinary sense the word 'or' is a disjunctive particle that marks an alternative, 
generally corresponding to 'either,' as 'either this or that'; it is a connective that 
marks an alternative. "4 

Thus, the language of Amendment 98 in question identifies two distinct and 
independent positions: one that involves working with confidential information and 

2 Id. at§ 3(1)(3)(B)(iii) (emphasis added). 

3 Id. at§ 2(25)(B)(i)(c) (emphasis added). 

4 McCoy v. Walker, 317 Ark. 86, 90, 876 S.W.2d 252 (1994) (quoting Beasley v. Parnell, 177 Ark. 
912, 9 S.W.2d 10 (1928)). See also State ex rel. Stenehjem v. FreeEats.com, Inc., 2006 ND 84, 
712 N .W.2d 828, 834 ("The word 'or' is disjunctive in nature and ordinarily indicates an alternative 
between different things or actions. Reiter v. Sonotone Corp., 442 U.S. 330, 338-39, 99 S.Ct. 2326, 
60 L.Ed.2d 931 (1979) .... Terms or phrases separated by 'or' have separate and independent 
significance. Reiter, at 338-39."); United States v. Woods, 571 U.S. 31, 45-46 (2013) (noting that 
the term "or" "is almost always disjunctive, that is, the words it connects are to be given separate 
meanings."); Antonin Scalia & Brian A. Garner, Reading Law: The Interpretation of Legal Texts 
116 (2012) ("under the conjunctive/disjunctive canon, and combines items while or creates 
alternatives.") (emphasis in original). 
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one that involves working with criminal investigation documents. 5 Accordingly, 
and in response to your specific question, the definition of "safety sensitive 
positions" under Amendment 98 is not limited to positions working with 
confidential information pertaining to a criminal investigation. 

Sincerely, 

-=-~~- /.. /?17 
LESLIE RUTLEDGE 

Attorney General 

5 See UP IN SMOKE: LAWMAKERS CLARIFY ARKANSAS'S MEDICAL MARIJUANA 
LAW 23 No. 5 Ark. Emp. L. Letter 2 (January 2018) (noting that Amendment 98 takes into 
account safety-sensitive positions and stating in relevant part that "[ s ]afety-sensitive positions 
include jobs in which the employee ... works with confidential information or performs criminal 
investigations[.]" (Emphasis added)). 


